B. THE FEDERAL CLAIMS PROCESS

Some First Nations’ grievances occurred back a century or more, while some are more recent. Under
the terms of the Indian Act, between 1927 and 1951, First Nations were not able to hire lawyers to bring
claims against the Crown without the Government’s permission. Those provisions of the Indian Act
were repealed and First Nations were then able to pursue their grievances against the Government.

In July 1974, the Office of Native Claims, within Indian and Northern Affairs Canada (INAC), was
created to review claims with Native Groups. Two alternatives were provided. A First Nation could
make a claim based on aboriginal rights and title under the Comprehensive Claims process.
Alternatively, a First Nation could bring forward a claim based upon the government’s failure to live up
to treaty and other lawful obligations under Canada's Specific Claims Policy "Outstanding Business"
that was created in 1982 to address the many illegal acts and injustices attributable to the Crown in
Right of Canada and its Agents. To date, all of the claims which have been research by Six Nations
have been submitted to the Specific Claims Branch of INAC.

Outstanding lawful obligations may arise from:

i) The non-fulfillment of a treaty or agreement between Indians and the Crown;

ii) A breach of an Indian Act or other statutory responsibility,

iii} A breach of an obligation arising out of Government Administration of Indian funds or
other assets;

iv) An illegal sale or other disposition of Indian land by government under historic treaties
or its administration of First Nation lands or other assets under the Jndign Act; and

V) Fraud in connection with the acquisition or disposition of Indian reserve land by

employees or agents of the Federal Government, in cases where the frand can be clearly
demonstrated.

The Specific Claims Policy was amended on April 25, 1991 “including: the formation of a Specific
Claims Commission; the acceptance of pre-Confederation claims; increasing the Minister’s authority to
settle specific claims; and, a fast track process to seftle specific claims less than $500,000 increased
Ministerial authority to approve settlement payments up to $7 Million without going to Treasury
Board”. Canada established the Indian Claims Commission in August of 1991, as a public forum “to
inquire into and report on whether an Indian Band has established that it has an Indian specific c¢laim in
situations where an Indian band disagrees with the Minister of Indian Affairs and Northern
Development’s (the Minister) rejection of a claim for negotiation™.  However, even the
recommendations made by the Indian Claims Commission could not compel the Federal Government to
take any action. Even under these restrictions, the Indian Claims Commission has since agreed to
continue until a proposed new independent claims body with appropriate powers is expected to take
0ver.

Hundreds of claims have been submitted to the Office of Native Claims, Specific Claims Branch, INAC,
for review but only a small percentage have been settled through negotiations or resolved by courts,
With over 700 specific claims presently filed and backlogged against Canada and a potential for many
more, it is apparent that the current process is unable to cope with the task of resolving all specific
claims within a time reasonable to First Nations,

C. THE INADEQUACY OF THE FEDERAL CLAIMS POLICY AND PROCESS

The following points are criticisms by First Nations of the existing Federal Specific Claims
Policy and its Process:
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