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Holmes Report

Introduction
Professor Johnston's Report at Exhibit A to her Supplementary Affidavit sworn January 7,
2009 (the "Report") suggests that the land comprised within the Johnson. Settlement,
Eagle's Nest and Oxbow tracts were not surrendered between October 1843 and 1867. 1

However, the Elgin Proclamation of 1850, which extended the provisions of An Act for
protection of Indians in Upper Canada from imposition, and the property occupied or
enjoyed by them from trespass and injury 2 to Indian lands in Upper Canada, indicated
that the land reserved to the Six Nations of the Grand River was limited to land in the
Townships of Tuscarora, Oneida, and Onondaga and a 200 acre block in Eagle's Nest,
Brantford Township. Similarly, the report of the Commissioner appointed to investigate
Indian Affairs, tabled in 1858, showed that the lands reserved for the Six Nations of the
Grand River did not include any land in the Township of Brantford with the exception of
the 200-acre block. These 1850 and 1858 documents indicate that all of the other land in
the Haldimand tract, which would have included the Johnson Settlement, Eagle's Nest
and Oxbow tracts, had been surrendered by the Six Nations prior to 1850.

The following summary of historical documents highlights a series of transactions made
by the Six Nations Chiefs in Council during the 1840s which lead to the description in the
1850 Elgin Proclamation. The lands so described represented the unsurrendered lands
which were thereafter treated by the Crown as the lands reserved for the use and benefit
of the Six Nations of the Grand River.

Note: Text contained in square brackets within quotations are additions by the author of
this report.

January 1841
1. In January 1841 the Six Nations chiefs expressed their consent to accede to the

proposal of the Indian Department's Chief Superintendent Samuel Peters Jarvis.
The proposal set out by the Crown dated January 5 and 15, 1841 and the record of

f.

	

	 the Council of the Six Nations, dated January 18, 1841 are outlined in Professor
Johnson's Report in paragraphs 26 to 32.

According to the historical documents, Jarvis had proposed that the Six Nations
should surrender all of their land with the exception of a tract of about 20,000
acres which they could "occupy as a concentrated body", that tract to be reserved
and set apart for their exclusive benefit. The remainder of the surrendered lands
would be sold or leased for their benefit. The surrender had a dual object of
setting aside and reserving a compact area for the exclusive use of the Six Nations
and regularizing the long-standing occupation of Six Nations' land by
settlers/squatters who had obtained their holdings either through direct purchase
or lease from the Six Nations, or without any authority. The record of the Council

1 Professor Darlene Johnston, Exhibit A to Supplementary Affidavit sworn January 7, 2009, paragraph
43. Paragraph 45 of the Report suggests that the Oxbow Tract is within the municipal limits of the City
of Brantford. That tract lies outside of the municipal boundaries.

2 Statute of the Province of Canada, 13 & 14 Vict. Cap 74.
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meeting indicates the intention of the Six Nations chiefs to surrender their lands
with the exception of a tract called the Johnson settlement; the Johnson settlement
was not to be sold without the consent of those for whom that tract was formerly
reserved.

1843 Petition
2. Two years after expressing their assent to surrender the lands, the Six Nations

Chiefs sent an undated petition to Governor General Metcalfe in the spring of
1843. The petition was considered by Professor Johnston in paragraphs 33 and 34
of her Report.

The undated petition stated that the Six Nations had over the last twelve years
"sold to the government the lands forming the Townships of Dunn, Cayuga,
Brantford and the Town of Brantford." The petitioners asked that some of their
lands be put on "short leases" instead of being sold. Those lands included "the
Lands forming the Oxbow and the 'Eagle's Nest' and the Mohawk Flats (on
which is erected one of their churches) together with the 'Johnson Settlement'."
They also asked that a lot in Tuscarora Township where a church was located be
reserved and that the unoccupied land in the Martin settlement be put on short
leases.3

3. The undated 1843 petition was sent for the consideration of the Executive Council
of the Province of Canada on June 24. A Committee of the Executive Council
cited it at length in their report of August 3, 1843. The recommendations within
their report were approved on October 4, 1843.4 Professor Johnston addressed this
October 4, 1843 Order in Council in paragraphs 35 and 36 of her Report.

Amongst other items, the Committee of the Executive Council noted that the
original reservation was to have consisted of 20,000 acres and that the petitioners
were now asking for over 55,000 acres composed of lands on the south side of the
Grand River, along with the Oxbow tract (1,200 acres), Eagle's Nest (1,800 acres),
the Martin tract (1,500 acres), the Johnson settlement (7,000 acres), and a church
lot in Tuscarora. Nearly all the lands in the Oxbow, Eagle's Nest, Martin and
Johnson settlements were said to be in the possession of White settlers under titles
given by individual Indians.

Despite questioning the wisdom of the Six Nations Chiefs' appeal, the Committee
recommended that the Governor General should accede to their request and "for
the present the Tract prayed to be reserved, be not considered within the Indian

3

 Petition of the Chiefs and Sachems of the Six Nation of Indians residing on the Grand River, undated
ca. June 1843. LAC Vol. 624, pp 241-245. A transcript of this document was referenced in the
Affidavit of Phil Monture sworn May 28, 2008 and produced at his cross-examination. The petition
was cited by Professor Johnston at paragraph 33 of her Report.

4

 Report of a Committee of the Executive Council, approved October 4, 1843. LAC RG 10 Vol. 717 pp.
232-248 Reel C-13,411. A transcript of this document was referenced in the Affidavit of Phil Monture
sworn May 28, 2008 and produced at his cross-examination. The Report of October 4, 1843 was cited
by Professor Johnston at paragraph 35 and 36 of her Report.
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surrender." However, they did not view this as a final arrangement and anticipated
that a surrender of this land would eventually be requested by the Six Nations. •
The Committee also had "no great objection to leasing the Johnson settlement and
other small tracts mentioned in the petition upon short leases" (i.e. some of the
lands being withdrawn from the surrender should be leased). 5

Events of 1844
4. Several months later, on February 7, 1844, Indian Affairs Chief Superintendent

Jarvis noted that the 1841 surrender had been withdrawn by the Six Nations and
the Government had acceded to their request to put several tracts, including
Eagle's Nest, Oxbow, Martin and Johnson "at short leases". 6 Despite acceding to
their wishes, Jarvis reiterated the opinion that the 1841 surrender had been "a wise
measure and should have been strictly adhered to by the Indians". 7

5. Less than a year later, Commissioner Thorburn brought the land issues before the
Chiefs of the Six Nations in Council at the request of the Governor General
during two meetings held on December 13 and 18, 1844. The archival records of
the meetings are preserved in a two part document: the first part is Thorburn's
report of meetings on each of the two days and includes the signatures of the
chiefs; 8 the second part of the document is a minute of Council recording how
each day proceeded, including a count of the number of chiefs present from each
nation.9 This document was not cited in Professor Johnston's Report.

The eight page report by Thorbum begins with an account of the December 13
Council meeting at which Commissioner Thorburn proposed to the Chiefs that
they consider what lands should be set apart and reserved for them and also
consider "leasing or selling parts of their lands on the Grand River known as the
Oxbow, Eagles Nest, Martin and Johnson settlements." 1° Thorburn recommended
that the reserve be confided to the Township of Tuscarora and the remainder be
sold for their benefit.

5 Report of a Committee of the Executive Council, approved October 4, 1843. LAC RG 10 Vol. 717 pp.
243 Reel C-13,411. The idea of short leases was so that the land so leased could be later assumed by
their members.

6 Samuel P. Jarvis, Chief Superintendent of Indian Affairs to Six Nations Chiefs, February 7, 1844. A
transcript of this document was referenced in the Affidavit of Phil Monture sworn May 28, 2008 and
produced at his cross-examination. Reference cited LAC RG 10 vol. '717 pp. 249-252. This transcript
has not been verified against the manuscript copy of the original document

7 Samuel P. Jarvis, Chief Superintendent of Indian Affairs to Six Nations Chiefs, February 7, 1844. A
transcript of this document was referenced in the Affidavit of Phil Monture sworn May 28, 2008 and
produced at his cross-examination Reference cited LAC RG 10 vol. 717 pp. 249-252. This transcript
has not been verified against the manuscript copy of the original document.

8 David Thorburn, Commissioner, Report on meeting with Six Nations, December 13 and 18, 1844.
LAC RG 10 Vol. 144, pp 83269-83271.

9 Meeting minutes, Onondaga Council House, December 13 and December 18, 1844. LAC RG 10 Vol.
144, pp 83277-83279.

io David Thorburn, Commissioner, Report on meeting with Six Nations, December 13, 1844. LAC RG
10 Vol. 144, pp 83269-83271.
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According to Thorbum's account, the Council reconvened five days later on
December 18. His report indicates that initially the Chiefs replied that they were •
"unanimous in adhering to their answer to the Commissioner of the 31 st Oct last
[1844] ... continued by Orders in Council of the 4 th Oct. 1843". The report then
indicated: "From this answer they unanimously recede and therefore agree that
the same be sold." 11 Their agreement had some stipulations including the
reservation of 200 acres at or near the "Mohawk School", some arrangements
regarding compensation for improvements and treatment of squatters on the lands
to be reserved, a reservation of 3,600 acres in Onondaga Township, and
protection of lots occupied by Six Nations members outside of the general
reserve.

12
 Their conditions were recorded as follows:

From this answer they unanimously recede and therefore agree that
the same be sold.

The chiefs further desire that there be reserved at or near the
Mohawk School two Hundred acres of land for the use of the said
school so that the Scholars may then be Ensured agricultural
pursuits. [Located in the Eagle's Nest, Brantford Township]

They also desire that the Indian cleared lands on the north side may
be exchanged for those on the south side thus recompensing the
possessors of improvements from Burtch's to Lot No. 72 on the
River. [Located along the Grand River below the Oxbow and
adjacent to the boundary between Brantford and Tuscarora]

They do not think that the squatters on the other part of lands they
now desire for their future residence ought in future to complain in
having to lease the improvements they have made without a
recompense in as much as they squatted without permission and
much offend the wish of the Indians as well as against their interest
nevertheless they are desirous that justice may be done X.
[Marginalia:] X to all such squatters for their improvements.

The Six Nations are desirous that 3,600 acres of land may also be
reserved for the Tuscarora Tribe on the north side of the River in
the Township of Onondaga in and around the Church and mission
establishment of the New England Companies provided that such
Reserve may not be prejudicial to their reserve on the south side
the River as here on desired.

David Thorburn, Commissioner, Report on meeting with Six Nations, December 18, 1844. LAC RG
10 Vol. 144, pp. 83271-83272.
David Thorburn, Commissioner, Report on meeting with Six Nations, December 18, 1844. LAC RG
10 Vol. 144, pp. 83272-83274.

11

12
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The Nations present declare that due notice to their people was had
of the time place and object of their meeting in Council on the 13th
last as well as of today and believe this their answer to the
Commissioner is the wish of the Six Nations without a desent [sic].

The Chiefs would further recede from that part of their former
answer that such portions of Lots as the Commissioner might judge
not to be useful or necessary on which an Indian resides might be
sold and therefore desire that any lot whereon an Indian resides out
of the general Reserve no part of it be sold while it is so occupied
but on the lot becoming vacant the same to be sold and not
reserved.

The Nations adhere to their former desire that for the reserve an
Entact [sic] deed be granted Onondaga Council House on the Grd
[sic] River District of Gore

13

The final page of Thorbum's report was signed by what appears to be 19 separate
signatures, the following page by 26 signatures. Of the 45 names listed on the two
pages some are signatures and some are names with marks. Thorburn certified the
signatures of the chiefs. 14

The second part of this archival document consists of three pages of minutes of
the proceedings of the meetings. The minutes specify that the meeting was held
pursuant to previous notice, name the officials present (David Thorburn, James
Winniett) and give a count of the 50 chiefs present, by nation. The minutes state
that the Council was opened by the Fire Keeper Chief Echo and Interpreter Jacob
Martin. The minutes indicate that Commissioner Thorburn read "the subject"
which was translated by the interpreter "by paragraphs" and that discussion
ensured. The chiefs asked for an adjournment to allow them to discuss the matter;
they also asked to examine the map of the proposed reserve. 15

The minutes show that the Chiefs reconvened five days later on December 18.
The minutes indicate that David Thorburn, James Winniett and 47 chiefs 16 were
present. The meeting was opened by Chief Buck and Chief Henry Brant 17

delivered the reply of the Chiefs. The minute indicates that they were reluctant to

13 David Thorburn, Commissioner, Report on meeting with Six Nations, December 18, 1844. LAC RG
10 Vol. 144, pp. 83272-83274.

14 David Thorburn, Commissioner, Report on meeting with Six Nations, December 18, 1844. LAC RG
10 Vol. 144, pp. 83275-83276.

15 Meeting minutes, Onondaga Council House, December 13, 1844. LAC RG 10 Vol. 144, pp 83277-
83278. This map has not been located.

16 The difference in the number of chiefs is accounted for by the following changes from the December
13 meeting: 13 Upper and Lower Mohawk chiefs instead of 14; 9 Cayuga chiefs instead of 12; 7
Tuscaroras instead of 6.

17 Henry Brant appears as the first signature in the list of signatures
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